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Attachment to NoticevPublication/RegUlations Submission, Form STD 400
B. SUBMISSION OF REGULATIONS, No. 2 (continued)

THE FOLLOWING REGULATION SECTIONS ARE AMENDED: - 1859.322, 1859.323,
1859.323.1, 1859.323.2, 1859.:324, 1859.326, 1859.328 AND 1859.329. :

- THE FOLLOW_ING FORM IS AMENDED: '

jcati ; ? epert; Grant Request Form SAB 61-03
(—New—OQlOS)(ReVISed 01/07), referenced in Regulatlon Sectlon 1859 302

THE FOLLOWING FORM IS PROPOSED FOR ADOPTION' |

Expend/ture Report, Form SAB 61 04 (New 01/07) referenced in Regulation Sectlon
1859.302 o :




Afiend Regulation Section 1859.302 as follows: .
Section 1859 302. Defintioris.-

 For the purposes of ihese Subgroup 5.7 regulations, the terms set forth below shall have the followrng meanmgs
subject to the provisions of the Act:

" “Accepted Application(s)" means a Local Educational Agency (LEA) has submrtted the applrcatton and all documents
- fo the Office of Public School Construction.(OPSC) that are required to be:submitted with the application as identified

in the General- lnformatron and Required Documentation section of the Form SAB 61 03, Grant Request (Rev

" 01/07), as appropriate, and the OPSC has accepted the application. - :

“Act’ means California Education Code (EC) Sections 17592.70 through 17592. 73 inclusive, and 41207, 5
“Apportionment” means an allecation of funds by the Board for eligible School- Facrlrtres Needs Assessment Grant

'- Program or Emergency Fleparr Program e*peneltteres costs

"Board” means the State Allocatron Board as establrshed by Sectlon 15490 of the Government Code
“CBEDS Report’ means the enrollment information provided through the Califériia:Basic Educatronal Data System
(CBEDS) by the LEA to the California Department of Education (CDE), ' ’

“Certification of Eligibility” means the on-line worksieet provided by the OPSC and accessrble through the’ OPSC : 4

Website at www.opsc.dgs.ca.gov for the purpose of a one- ttme determmatron of whethera school site meets the
provisions of Section 1859.31 1(b)

" “Cosmetic Repairs” means repairs that enhance the physrcal envrronment of the school and are not. dtrectly related to,' _

~ the mitigation of a health and safety hazard. -

“Deferred Maintenance Program (DMP)” means the State deferred marntenance fundrng authorrzed by EC Sectlons .

17582 through 17588, inclusive:

. “Emergency Facilities Needs” means structures or systems that in their present condrtron pose an rmmedrate threat
‘to the health and safety of pupils and staff while at school.

~ “Emergency Repair- Program (ERP)” means the repalr program rmplemented under the. Act Senate Bill 6, Chapter

899, Statutes of 2004

- “Emergeeey—Repalr-llregrem EFlP Grant’ means an Apportionment provided by the State to reimburse the LEA for
lrglble costs pursuant to EC Sectron 17592 72 and Regulatlon Secttons 1859. 323 1859 323 1, and 1859 323 2

' “Employee means an. lndtwdual that isa classrt" ed or certrflcated temporary, probattonary or permanent employee
receiving-a warrant as payment from the LEA.

“Expended” means work.has been completed, or services rendered and a warrant has been issued for payment. *
“Form SAB 61-01" means the Needs Assessment Report, Form SAB 61-01 (New 01/05) which is mcorporated by
reference,

~ “Form SAB 61-02" means the Expenditure Report Form SAB 61 -02 (New 02/05) whrch is rncorporated by reference‘.
“Form SAB 61-03" means the Grant Request : , Form SAB
61-03 (New-82/05 Rev.01/07), which is mcorporated by reference. -

“Form SAB 61-04" means the Expenditure Report, Form SAB 61-04 (New 01/07), whrch is mcorporated by reference.
“Grant” means an apportronment fora request for an Emergency Repair Program project,

© “Grant Adiustment’ means an increase or a decrease in the Grant after review of:the-Form SAB 61-04.

“Interim Evaluation Instrument’ means the evaluation tool developed pursuant to EC Section l7002€d)(2—)

“Like-Kind Material/System” means a burldtng material or system that i is substantially identical in function to the

-~ existing building material or system to be replaced

‘Local Educational Agency {LEA)” means a school district or county office of educatton meetrnq the requrrements of
“Section 141 01(18)(A) or ( B) of the federal Elementary and Secondary Education Act of 1965. :

-




“LEA Representatrve means a member of the LEA staff or other agent authorized to execute and file application(s)
o wrth the Board on behalf of the LEA and/or act as Irarson between the Board and the LEA

“Needs Assessment” means the review of the facrlrtres conducted pursuant to the Sectlon 1859 315(c); the Form
- SAB 61-01 and EC Section 17592.70. _

“Needs Assessment Grant” means the fundrng provrded pursuant to EC Sectron 17592.70(c) and Sectrons 1859 312
.and 1859.313.
“Nonessential Repairs” means work that is-not directly related to the mltrgatron of a health and safety hazard :
including, but not limited to, repairs to correct items not in compliance with Title 24 of the Calrfornra Code of
Regulations that existed prior to and are not-an Emergency Facilities Needs: : :
“Office of Public School Canstruction (OPSC)” means the State officé within the Department of General Servrces that
-~ assists the Board as necessary and administers the School Facmtres Needs Assessment Grant Program and the
Emergency Reparr Program.
“Pupil” means a student enrolled in any grade Krndergarten through grade twelve mcludrng rndlvrduals wrth
exceptional needs meeting the provisions of EC Section 56026.. . )
“Ready for Apportionment” means a review.of an-Accepted Applrcatron has-been completed by the OPSC andit has
been determined that it meets all requrrements of law for an Apportronment and the OPSC wrll recommend approval

" to the Board.
“Routing Restricted Malntenance Account” means the account lnto whrch funds dre: deposrted by LEAs pursuant to’

~ EC Section 17070.75. :
“School Fagilities Emergency Repalr Account” méans the account establrshed by the OPSC pursuant to EC Section

- .17592.71(a).
. “School Facilities Needs Assessment Grant Program” means the one-trme assessment of school facrlrtres
- implemented under the Act, Senate Bill 6, Chapter 899, Statutes of 2004, . , A
“School Facility Program (SFP)” means-the Leroy F. Greene School Facrlrtyres Act of 1998 commencrng with EC
Section 17070.10.- . . . o
- “Section” means a section in these Subgroup 5.7 regulatrons
“Unfunded List" means an-information list of unfunded prorects rncludrn

pursuant to-Section 1859.322 (b)(1). .
“Web-Based Needs Assessment” means.the on-line Form SAB 61- 01 provrded bv the OPSC and accessrble throuqh

the OPSC Websrte at www.opsc. dqs ca.qov for the one—trme purpose of submrttlnq the Needs Assessment data

lectronrcally :

“Web-Based Progress Report Survey’ means the on-line worksheet provrded by the: OPSC and accessrble through

- the OPSC Website at www.opsc,dgs.ca.gov for the purpose of: submrttlng a one-trme report of the progress made L
. toward completrng the Needs Assessment , B A R O

ro'ectsf artiall ,-funded ona rorated basis

.Note Authonty Cited: Seclron 17592, 73, Educatlon Code .
‘ 'Fteference Sechonst7592 70, 17592 71, 17592. 72 and17592 73 Educatron Code." ;

- ‘.Amend Regulatron Section 1859 318 as follows

Sectron1859 318 Supplement Not Supplant Needs Assessment Grant Funds , S

~ Needs Assessment Grant finds remalnmg after the completioni of thefNeeds
~ authorized in Section 1859.313(b).and must be used to-supplement; not 'supplant funds already avarlable for routme

.:2-. '




.. deferred, planned and scheduled malntenance or emergency repa|rs of school facilities. In accordance with this

‘requirement, the LEA must comply with all of the following in the 2005/2006 fiscal year:

(@) Deposit the funding level required pursuant to EC Sectlon 17070. 75 in the Routine Restricted Malntenance

~ Account, if participating in the SFP. Co
(b) Deposit'an amount equal- to the State s matchmg share of the basic grant pursuant to EC Sectlon 17584, if
: ,partlcrpatmg in the DMP. -

{c) Tfeither (a)or(b)are not apphcable the district must budget an amount not less than the average mamtenance
budget for the three previous fiscal years.

(dy Inan effortto énsure that each of its schools is maintained-in good repalr the LEA shall expend or encumber by -
lssumg a purchase order or’ entenng into a legal contract or-document, or dedicate funds from the ¢ sources listed
in subsectlons( ) through (c); above, to correct problerns identified in the facilities inspection system requxred
pursuant to'EC Settion 17070. 75(e), which may include items listed in the DMP five-year plan, or the Interim
Evaluation Instrument that do not: qualify- for funding as described in EC Sectlon 17592.72(c)(1). For those ,
projects eligible forERP' funding, the LEAT may seekretmbersement fundlng at: any time provided that the LEA o

has or will meet the above requurements 4 _ _ :

Note: Authonty Clted Sectton 17592 73, Educatron Code

Reference: Sections 1759272 and 17592.73, Educatlon ,Code. )

‘Amend Regulatton Sectlon 1859. 320 as follows
: Sechon 1859 320. General

An LEA seekmg an Emergeneyﬂeparr—llregram ERP Grant for relmbursement fundmg of costs for repairs or-
o replacement of existing structural components or building systems that pose€(d) a health and safety threat to the _
*_pupils or staff while at school, as defined by EC Sectlon 17592 72( oX1), shall submlt to the OPSC a completed and

hleaForm SABGt-03 wnth—the—@P—SG Eaeh

Note: Authonty Cited Section 17592.73, Educanon Code

Reference Sectlon 17592 72, Educatron Code

Amend 'Ftegulatioh SeCtiOn 1_859._321 as follows:

Section 1859. 321. Eligible Sctiools.

IR Ellquble schools are determmed as follows

| (a) For fiscal years 2004-05 to 2006-07, inclusive, An LEA that has a school site meeting all of the following is
eligible to submit a Form SAB 61-03: -

{a)(1) The school was identified on the list publlshed by the CDE pursuant to EC Sectton 41594_17-9@ 17592 72.

- {b)(2) The school was newly constructed prior to-January 1, 2000. . '

. (b) For subsequent fiscal years, an LEA that has a:school site. that is ldentlhed bv the CDE pursuant to EC Sectlon
17592 72 is ellcnble to submlt a Form SAB 61 -03. - ' .

'Note Authonty Cited: Sectron 17592 73 Education Code :

.Flelerence Section 17592 72 Educatlon Code.




" _componehts or building systems to mitigate the health. and safety hazard
- ‘and submrttal costs lf any, as oermlssmle under Requlatlon Sectron 1 859 323 2(0).

Amend Regulation Sectron 1859 322 as follows:

' Sectlon 1859:322. Emergency Repair Program PrOJect Fundlng Order

The Board shalt fend—EPrllapplteahens make agporhonments ona monthly basis for Grants in the order of recerpt of
an Accepted-Application and for Grant Adjustments in the order of receipt of a completé Form SAB 61-04, as follows:

- (a). If sufficient funding is available to provide funding to all applrcatfons presented that month, all appllcatlons w:ll
. receive an full-and-final aApportionment of the eligible costs.
(b) Iffunding is insufficient in any given month:
(1): Appertrenments Grants will be provided to each appllcatlon on a prorated basis with the balance placed on the
: Unfunded List, unléss the proration will result in funding less than 25 percent of the eligible project.costs. The
proration shall be détermined by dividing the total funds available by the total eligible costs of all appllcatlons
Ready for Apportionment. All Grant Adjustments will be placed on the Unfunded List. ,
(2). If the proration, as determined in (1) above; will be-less than 25 percent of the eligible project costs, the Board
-, shall provide Grant funding at 100 pereent of the eligible project costs of the Grants based on date order
. received until funds are no longer available and the remaining Grant applications shall be placed onthe
A ~ Unfunded List. All Grant Adjustments will be placed on the Unfunded List.
-(3) The Board will continue to accept and process appllcatlons for the purpose of developing an Unfunded LlSt
based on the order of receipt of the Accepted Appllcatlons

: When funds become avallable projects on the Unifunded List will be apportioned in the order of date received. From
- available funds, Grants will be funded first.and Grant Adjustments will be funded second. After an Apportionment
- has been'made by the Board, funds will be released automatically by the OPSC. ard. If local funds.have been

) expended, the Apportionment must be used by the LEA to reimburse the specral reserve fund and the ongmal source

- of funds used to make the LEA expendltures for the ERP prolect

eight-hundied-million ' h ! by-th d all ERP funds have been ;
 depleted, any appllcatlons that have recelved a prorated Apportlonment a Grant or.a Grant Adjustmerit will be.
" deemed a full and finat Apporttonment any applications remaining fully unfunded on the Unfunded List wrll be .
returned to the LEA -and the, Unfunded List shall be dlssolved

Note: Authonty Crted Sectzon 17592.73, Education Code

Reference: _Sectron_s_ 17592.71 and 17592.72, Education Code.

' Amend' Regulatton ,Section 1 856.323 as follows: .
' 'Sectlon 1859 323. Eltglble Project Costs .
'- ;Rermlaursement Funding will be provided to meet the LEA share of the repair costs of Emergency Facrllhes Needs asl-' -

" defined i in Education Code, Sectron 17592 72( )(1). To be eligible for funding consideration, the total projec S
request ori the Form SAB 61-03 must be $5000 or higher unless the LEA can justify its request for d lesser amount .

' ‘Retmeersement Funding ef eligible.projects costs. shall be limited to'the minimum work required-on existing; structural__f. L

lus a

llcatron documentation: re aratron'-:. -

. Replacement of existing structural components or burldrng systems is permlssrble provrded the prorect is rn ’

- .compllance with provisions of Section 1859.323. 1

Note; Authonty Crted:-Sechon 1 7_592.73-, Educatron Code.:

Reference: Section.17592.72, Education Code. -




Amend Regulatron Sectlon 1859.323.1 ag follows

" Sectron 1859.323.1. Replacement Prolects . ' '
* Fullreimbursement Funding of eligible replacement costs shall be provrded only |t lt is more. cost effectlve to replace
rather than repair a structural component.or building system that poses a health or safety threat to pupils or staff
while at school. For purposes of this section; it is more cost-effective to replace a structural component or. burldmg
system when the estimated cost of an eligible reparr is at’ least 75 percent of the cost of- replacement

. “If the cost to repair the component or system is less than 75 percent of the:current replacement cost and the district -
-elects to replace the component or system then rermleursement Grant tundmg shall be gual to thelesser—eterther—

------

:(~b)—lthe estrmated cost of repair. Pr0|ects that use thrs optlon are not equrble for an increase to the Grant at the time -
of Grant Adjustment pursuant to Sectron 1859.324.1. . ' : S

If the request is for replacement components or systems a cost comparlson must be prepared anel—salemdted—wrth -

the-Form-SAB-61-0340-the- OPSG. The cost comparison shall consistof a repalrcost estimate and a lee Kind .
.Materlal/System replacement cost estimate provtded by qualrfled rndlvrdual( )or frrm( ). SR

- Replacement ofa structural component of | burldlng system shall be Irmrted tothe use of a-Like- Kmd Matenal/System' :

except when the work in the prolect proposes to usean alternatlve building material or system which is requested by .

< . The-cost compartson must also include

- theestimated cost of replacement usmg an alternatl 5bur_ldmg materral or system If replacement with an alternate
‘materlal/svstem is more costly than replacement-' with a Like-Kind: Matenal/Svstem the LEA will receive funding for

the alterate matetial/system in an amount not to_ exceed the.cost of replacemerit with.a. Like-Kind Material/System.

If it is determined that the only possible replacement.is with the altémate materlal/svstem the. LEA wrll recerve

* ‘funding for the actual cost of replacement with the alternate matenal/svstem : .

the LEA

I the request s for replacement components or systems that mcluded structural detrmencres the cost. comparrson
must also include a report from a licensed: design. professronal ldentrtymg the mrnrmum work necessary to obtaln -
: DrvrS|on of the State Archltect s approval . A t , t S

Note: Aulhonty Cited:" Sectron 17592.73, Educatton,Code.

Reference: Section 17582.72, Education Code.

Amend Regulatron Section 1859 323 2 as follows .'
- Sectron 1859 323.2. lnellglble Expendrtures |

~ An Emergency Repair Program Grant may not be used for any of the followrng
(a) New square footage, components or burldrng systems that did not prewously exrst
b) Nonessential Repairs. . , ,
¢) Cosmetic Repairs.
1) Land acquisition.

e~

d
e) Furniture and equipmient. - '

f) Salaries of LEA employees except when permrtted pursuant to Publrc Contract Code Sectlon 201 14;
g ‘ S
h

=

Costs covered under warranty or by insurance. c

Costs normally borme by others including, but not limited to publlc utllrty compames

) Costs.to repair or replace facilities with structural damage if the-project meets the facility hardshrp or .

. rehabilitation cntena set forth in School Facrlrty Program Regulatron Sections 1859 82 and 1859 83( e).-

. _'5_.




' . (1) _Apphcatron documentation preparation and submittal costs that exceed two percent of the total project cost or
$5,000, whichever is less. The total projéct cost shall be calculated by adding all other eligible costs and -
re-calculated upon the grant adjustment determination pursuant to Section 1859.324.1.

Note: Authority Cited: Section 1 7592.73, Education ‘Code.-_

Reference: Section 1759272, Education Code.

~Amend Regulation Section 1859.324 as follows:
Section 1859.324. »Reimbureemenf-f:undin’
“ An Emergency Repair Program Grant shall be used to retmburse fund fund the LEA’s fer eligible costs, as deflned by

- Sections 1859.323 and 1859.323. 1—fh&t—meet—aﬂ—ef—the4ettewmg-prewerens as follows:
(a) For schools ranked in deciles one t6 three, inclusive, based on the 2003 Academic Performance lndex that meet
requirements defined by Section 1859.321(a) and all of the following provisions: ‘
{a)(1) If contracts for services or work were signed for the protect contracts must have been entéred into on or after”
September. 29, 2004.

- {b)(2) Funds must:have: been Expended on or after September 29 2004 aﬂdﬁﬂ%te%submtﬁateftheﬁegn%
61-03t0-the-OPSG. -

Accepted Applications-on:or before June 30, 2007 Af these ERP réqulations are not in effect by March, 31 2007
- LEAs may submit applications for-90 days following the effective date of the regulations. :
For schools. ranked.in deciles one to three, inclusive, based.on the 2006. Academrc Performance Index that: meet
* requirements defined by 1859.321(b).and.all.of the following-provisions: .
If contracts for services.or.work weré: Si ned for the: pr0|ect contracts must have- been entered mto on:or- after ------
July 1, 2005, ’ o _ :
Funds must have been Expended on or after Julv 1, 2005
Accepted Applications:on.or.before June 30, 2010. '
For schools ranked:in"deciles one to three, inclusive, based on the- 2009 Academic Performance tndex that meet‘ .
requirements defi ned by 1859.321(b) and all of the following provisions: .
If contracts for. services or work were signed for the project, contracts must have been entered rnto on or after
July 1; 2008.
Funds must have been Expended on or after July 1, 2008.
'Accepted Applrcatrons on or before June 30, 2013,

e

@ .

| E

EER

=3

.- Note: Authority Cited: Sectron 17592 73, Educatron Cade. -

. ':.Heference. Section 17592.72, Education Code.

. _:_:"_Adopt Reuulahon Séction 1859, 324 1 as. follows

" V,Sechon1859 3241 GrantAd|ustment o

After review of a Form SAB 61-04, projects that réquire a GrantAdwstment will be presented to. the Board for SR
-.appreval based upon one of the following review determinations:
- {a) Iithe expenditures are less than the Grant; the: Grant will be deemed:the full and final annortronment for the ,
" project and.the- OPSC 'shall recommend to the Board that the Apportionment be reduced by the amourit of
- savings realized by the LEA.The:savings, which inclisde any intérest earned on the Grant- funds; ither .
- -declared by:the LEA ot.determined by- the’'OPSE; must be returned to the: State: - Ugon'the approval-of the )
. recommendatron by the Board the LEA must submit a warrant for anv amount rdentrfred as belnq owed within 60

6




days of the Board's action. If the LEA fails to make the requrred payment within 60 davs the OPSC shall nofify.
the Controller and the LEA in writing, and the Controller shall deduct an amount equal to the amount received by

the LEA under this subdivision from the LEA’s next principal apportionment or apportionments of state funds to

the LEA, other than basic aid apportionments required by Section 6 of Article IX of the California Constitutior,
Any amounts obtained pursuant to this Section shall be deposited.into the School Facilities Emergéncy Repalr L
Account and will be made available for the funding of future ERP Grants and Grant Adjustments. :
(b) -If the expenditures are greater than the Grant apportionment, provided the additional expenditures are -

- associdted with the project’s original scope, the OPSC shall recommend to the Board that the Apportlonment be
increased. The Grant Adjustment will be deerned as the full and’ final: aoportronment for the project. - :
. (o) Ifthe expenditures are equal to the Grant, no further Board action i IS necessarv The Grant wrll be deemed as

. the full and final aopomonment for the project. ' . »

_ Note: Authority Cited: Section 17592.73', Education Code.
Reference: Sections 17592.72 and 17592.73, Education Code.

- Section 1859.3;’25; School Fagility Due Diligence.

To ensure that the LEA is exercising due drhgence in the administration of its facrlity accounts and isusing.an,

- Emergency Reparr Program Apportionment to supplement existing funding for the maintenarice of school facilities,
- the OPSC may conduct a review of the LEA’s facility- maintenance accounts pursuant to the provrsrons of Sectron

© 1859. 328 : '

In the event that the Board fmds that an LEA is failing to exercise due dlllgence or supplantmg has occurréd, the
' Board shall notify the county superintendent of schools in which the LEA is located and may deny future fundrng
'under these regulations. ~

Note: Authon_ty Cited: Section 17592.73, Education Code.

Reference: Sectlon.17592.72, Education Code.

Amend Regulatlon Sectron 1859.326 as follows

.Sectlon 1859.326. Emergeney—Rep&lr—Pregnam-Appheahen Expendrtures and Audrt

The projects shall be subject to audlt to-ensure that the expenditures incurred by the LEA were: made-in accordance ,
with the provisions of Sections 1859.323,1859.323.1, 1859.323.2, 1859. 324 1859. 327 and 1859 328 threugh—lBéQ— .

325-inclusive.

Aftera full and final Apportionment has been made pursuant to Requlation Sectlon 1859 324.1, aad-should the
OPSC notifiesy the LEA of an impending ERP audit of the expenditures reported-on-the Form SAB 61-034, an audit
by the OPSC shall commence within six months. Once the audit has. commenced, tFhe OPSC shall complete the
audit within six months of the: notn‘rcatron unless additional information requested from the LEA has- not been ‘

 received.

Should the OPSC conduct an.audit of the expendltures and information provrded by the LEA, which may include
certifications, for the project and make a finding that some or alt of the expenditures were not made in accordance

- with-the provisions of EC Section 17592.72(c ¢) and Regulation Sections 1859.323 through 1859.825 329 inclusive,
the OPSC shall recommend to the Board that the Apportionment be adjusted based on the audit findings. Upon
adoption of the audit findings by the Board, the LEA must submit a warrant for any amount identifi ed as being owed
‘within 3060 days of the Board's action. If this does not occur, the OPSC shall initiate collection procedures as

: delrneated in 1859.324.1(a). : ~

7




Note: Authority Cited: Section 17592.73, Education Code. =

o Reference: Section 17592.72 and 17592.73, Educatl_on Code.

' Section 1859.327. Duplication of Emergency Repair Program‘ Expendltures

lf the LEA’s expendrtures forthe Emergency Repair Program Grant lnvolve proposed work also included in a SFP or.

- DMP project, the LEA must’ ensure all of the following:
(a) No work or.expenditures are duplicated.

(b) After elrmmatlng the work to be funded with the Emergency Hepalr Program Grant from the SFP or DMP project, "

the remaining work continues to meet the SFP or DMP requirements.

Note: Authority Cited: Section 17592.73, Education Code:

" Reference: Section 17592.72, Education Code.

Amend Regutation SectiOn' 1859.328 as follows:

A Section 1859.328: Supplement Not Supplant, Emergency Repair Program Grant Funds
Emergency Repair. Program Grant funds must be used to supplement, not supplant funds already available for . -

. Toutine, deferred, planned and scheduled maintenance, or emergency repairs of school facilities: In accordance wrth'_
these requrrements the LEA must comply with all of the following at the time the Accepted Application and the Form -

SAB 61-04 are is submitted to the OPSC:

(a) Deposit the fundrng level required for the current fiscal year pursuant to EC Sectron 17070 75 in the Routlne
Restricted Mairiténarnice Account; if participafing in' the SFP.

(b) ' If participating in the DMP, the district: '

(1) For applications submitted prior to January 1, 2006, has deposrted an amount equal to the State’s matchrng
share of the maximum basic grant, calculated pursuant to EC Section 17584, for the latest avallable

~ determination; and

(2) For applications submitted on or after January 1, 2006, has deposrted an amount equal to the maximum basrc

grant, calculated pursuant to EC Section 17584, for the latest available détermination; and '

(3) 'Will deposit.an amount equal to the maxrmum basrc grant calculated pursuant to EC Sectron 17584 for the next _

scheduled determlnatron

(4) Shall not transfer excess local funds jn accordance with EC Sectlon 17583 from the: deposrts made as specrfled :

in (2) and.(3), above.

(c) If either (a) or (b )-are not applrcable the district must budget for the current fi scal year an amount not: less than

the average maintenance budget for-the three- previous fiscal years.

(d) .In an effort to ensure that each of its schools is maintained in good repalr the LEA shall expend or encumber by - R
issuing a purchase order or entering into'a legal contract or document,.or dedicate funds from the- sourceslisted -

o in.subsections-(a) through (c); above, to correct; problems rdentlfred in the facilities inspection system requrred
pursuant to EC Section17070.75(e), which may include items listed in the DMP five- -year plan; or the: Intenm
Evaluation Instrument that.do-not qualify for funding as deseribed in. EC:Section.17592. 72(c)(1): -Forthose -

projects eligible for ERP fuinding, the LEA'may seekrelmbarsement fundlng at any time. provrded that the LEA A :

has or will meet the above requrrements

Note: Authorrty Clted Sectron 17592 73 Educatron Code

Reference: .Sectrqns 175‘9_2.72‘and 1,7592.73, Education Code.




Amend Regulation Section 1859.329 as follows:
 ‘Section 1859.329. Withdrawal and Amendment of Applications.
In the event an LEA has omitted costs expenditures from the Form SAB 61-03 at the time of submittal and the project

~ has not received an Grant Apportionment from the Board, the LEA may withdraw its application and resubmita .

- revised Form SAB 61-03. The resubmitted application shall receive-a new processing date by the OPSC. If the
- Board has already provided an Grant apportionment for the project; the LEA may request the additional cost onthe
Form SAB 61-04. Additional expenditures must be associated with the project’s original scope. If theBoard has - .

“already provided an Appertionment Grant Adjustment for the project, the LEA will not be able to receive additional
funding for the project and the Apportionmeht providéd by the Board will be considered full and final. '

Note: Authority Cited: Section 17592.73, Education Code.

Reference: Sections 17592.72 and 17592.73, Ediication Code.

Adopt Regulation Séct_ibn‘1‘8.5_9.330 as'follow.s: E

Section 1859.330. Time Limit on Grant Appoﬁionment. _

. The LEAs that receive ERP Grants shall comply with all of the following provisions: L o
(a) When the Division of the State Architect’s review and approval is not required. within 12 months of the Grant -
apportionment the. L EA shall: o : S '
(1) Complete the emergency repair or replacement; and
. {2) Submitthe Form SAB.61-04 o the ORPSC,. . S , R
(b) When the Division of the State Architect's review and approval is required, within 18 months of the Grant
. apportionment the LEA shall: -~ . : : Ce o
{1) Complete the emergency repair or replacement; and
{2) Submit the Form SAB 61-04 to the OPSC. '

If the LEA does not meet the Time Limit oh Grant Apportionment, the Apportionment will be rescinded without further v

Board action. Within 60 days of the OPSC nofification, the LEA must submit to the State a warrant for the amount of ,

the Apportionment and any interest earmned on State funds. If this does not occur, the OPSC shall.initiate collection

- brocedures as delineated in 1859.324.1(a). Any rescinded funds returned to the State wil be made available for the

 funding of future ERP Grants and Grant Adjustments. The LEA may re-file Form SAB 61-03 to request a Grant for
the rescinded projects provided it meets the provisions of Section 1859.324 at the time of re-filing. -

 Nots:, Authority Cited: Seofions 17592.72 and 17592.73, Education. Code.

Reference: Section 17592.72, Education Code,
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FINDING OF EMERGENCY

The State Allocation Board (SAB) finds that an emergency exists, and that the proposed
regulations are necessary for immediate action to avoid serious harm to the public peace,
health, safety, or general welfare. .

Specific Facts Showing the Need for Immediate Action

The State Allocation Board (SAB), at its January 24, 2007 meeting, adopted proposed
emergency regulations for the purpose of implementing statutory changes to the Emergency
Repair Program (ERP) as a continuation of the provisions of the Williams lawsuit settlement,
pursuant to Assembly Bill (AB) 607, Chapter 704, Statutes of 2006 (Goldberg). Eligible
projects must be for emergency correction of health and safety hazards on California school -

sites.

Education Code Section 17592.72(c)(1) specifies that, “ “emergency facilities needs” means
structures or systems that are in a condition that poses a threat to the health and safety of
pupils-or staff while at school. These projects may include, but are not limited to, the
following types of facility repairs or reéplacements: :

(A) Gas leaks. '

(B) Nonfunctioning heating, ventilation, fire sprinklers, or air-conditioning systems.

(C) Electrical power failure.

(D) Major sewer line stoppage.

(E) Major pest or vermin infestation.

(F) Broken windows or exterior doors or gates that will not lock and that post a security risk.

(G) Abatement of hazardous materials previously undlscovered that pose an immediate
threat to pupil or staff. :

(H) Structural damage creating a hazardous or uninhabitable condltlon

Pursuant to SB 6, beginning with Fiscal Year 2005/06, annual funding has been o
appropriated for the ERP from the Proposition 98 ReverSIon Account and will continue until
$800 million has been expended from the ERP account. Implementing these proposed AB
607 statutory amendments will increase the utilization rate of the ERP funds and facilitate

the completion of much needed emergency health and safety repair projects.

The proposed regulations allow Local Educational Agencies (LEAs) to request grant

- funding under the ERP for eligible projects. This will encourage increased participation in
. the ERP and expedited funding to help ensure that all California school children have
equal access to safe, clean, and functional school facilities. The ERP will continue to
operate as a reimbursement program which allows reimbursement of funds already
expended by LEAs. The useable life of California school facilities will be extended as
school districts accomplish ERP repair and replacement prOJects Further, all of the
projects are critical and time sensitive in nature.

_ Since the“inception of the ERP, the SAB has apportioned $312.3 million worth of projects'.
such as roofing, ventilation systems, communication/security systems, termite infestations,




underground gas leaks, fire alarm systems, structural damage due to water damage,
exposure to asbestos and lead paint, inadequate indoor air quality due to moisture/
humidity, mold on walls/ceiling, rat infestations, clogged sewer lines/toilets/sinks/drinking
fountains, and flea infestations to name a few. :

AB 607, Chapter 704 Statutes of 2006, also stipulates that beginning with the 2007/08
Fiscal Year (July 1, 2007), school sites will be added to or removed from the deciles 1-3

 list that the. California Department of Education (CDE) maintains. This list will be updated _

every three years based on information submitted to the CDE from the county
superintendents. ’

There are currently 2,340 ERP applications on the workload list, which equates to
$29,759,631. The OPSC has been working diligently on these applications and there will
be 1,390 applications scheduled for presentatlon to the Board at its June 27, 2007 SAB

meeting.

Authority and ReferenCe Citations

Authority: Section 17592.73 of the Education Code and Section 15503 of the
Government Code.

Reference: Sections 17592.70, 17592, 71 17592.72 and 17592 73 of the Education -
Code.

Informative Digest/Policy Overview Statement

The State Allocation Board (SAB) at its January 24, 2007 and March 28, 2007 meetings
adopted proposed emergency regulations for the purpose of implementing statutory
changes to the Emergency Repair Program (ERP) as a continuation of the provisions of -
the Williams lawsuit settlement, pursuant to Assembly Bill 607, Chapter 704, Statutes of
2006. The amendments will enable local educational agencies to request grant funding
under the ERP for eligible repair and replacement projects, encourage increased ERP
participation, and expedite funding to help ensure that all California school children have
equal access to safe, clean, and functional school facilities.

Upon project completion, every project will require submittal and verification of costs -

expended, with provision for return to the State of any over-apportionments within 60 days.

Additionally, AB 607 requires the list of schools eligible to participate in the ERP (deciles 1
through 3 on the Academic Performance Index as determined by the CDE) to be updated
every three years. Limited funding will be permitted for applicants’ costs to prepare and
submit application documents for ERP funding.

The proposed regulatory amendments and adoption of new sections are as follows:

Existing Regulation Section 1859.302 defines words and terms that are essential to these

regulations. The proposed amendments add definitions of “Grant” and “Grant Adjustment”

for ERP apportionments, and define the proposed revised Form SAB 61-03 and new Form

SAB 61-04.




- Existing Regulation Section 1859.318 épeciﬁes the permissible uses of the Needs
Assessment Grant funds. The proposed amendments delete the restriction that ERP
funding may only be reimbursement for funds already expended by LEAs. |

- Existing Regulation Section 1859.320 describes the ERP as funding for qualifying LEAs to
repair or replace structural components or building systems that pose a health and safety
threat, and require the submittal of Form SAB 61-03 to apply for ERP. funding. The
proposed amendments delete the restriction that ERP funding may only be reimbursement
for funds already expended by LEAs, and delete a sentence which |s no longer applicable
due to the revised Form SAB 61-03.

‘Existing Regulation Section 1859.321 describes the eligibility of LEAs to apply for ERP
funding for schools which meet specified criteria, including ranking by the California
Department of Education (CDE) in deciles 1 to 3 on the 2003 Academic Performance
Index. The proposed amendment specifies that for later fiscal years, eligibility will be.
determined by a later year’'s Academic Performance Index as determlned by the CDE

- pursuant to Education Code Section 17592.72.

Existing Regulation Section 1859.322 describes the process for the SAB to receive and
approve ERP funding applications, the ordering of approved projects for available program
funding, the prorating of apportionments and creation of an Unfunded List when program v
funds are insufficient. The proposed amendments specify how Grant Adjustments will be
processed and funded in the order of OPSC's receipt of completed Forms SAB 61-04 from
LEAs.

Existing Regulation Section 1859.323 provides that ERP reimbursement will be provided
to LEAs for their share of repair costs for Emergency Facilities Needs as defined in
Education Code Section 17592.72(c)(1); and for replacement of structural components or
building systems if in compliance with Section 1859.323.1. Reimbursement is limited to
the cost necessary to mitigate the health and safety hazard. The proposed amendments
delete the restriction that ERP funding may only be reimbursement for funds already
expended by LEAs, and add a minimum ERP funding eligibility level of $5,000 total project
costs unless the LEA can Justlfy its request for a lesser amount.

At its March 28, 2007 meeting, the SAB proposed further amendments to Regulahoh
Section 1859.323 to permit ERP funding for application documentation preparatlon and
submlttal costs as limited under Regulation Section 1859.323.2(j).

Existing Regulation Section 1859.323.1 prescribes criteria for replacement projects to
qualify for ERP funding, taking into account the cost effectiveness of replacement versus
repair, and the use of like-kind materials/systems or alternative materials/systems. The
proposed amendments clarify the allowable funding depending upon the availability and

- comparative costs of such repairs and/or replacements, and delete the restriction that ERP
funding may only be reimbursement for funds already expended by LEAs.

Existing Regulation Section 1859.323.2 lists expenditures which are.ineligible for funding
under the ERP. At its March 28, 2007 meeting, the SAB proposed an amendment adding
subsection (j) limiting application documentation preparation and submittal costs to two
percent of the total project cost or'$5,000, whichever is less.




Existing Regulation Section 1859.324 sets forth time limits for emergency repair projects to

be eligible for ERP funding depending upon dates contracts were entered into and dates
project costs were expended. The proposed amendments add corresponding time limits

- for ERP submittals under later years’ Academic Performance Indices as determined by the

CDE, and delete the restriction that ERP funding may only be reimbursement for funds
already expended by LEAs.

Proposed adoption of Regulation Section 1859 324.1 specrfles that an Ofﬂce of Public
School Construction (OPSC) audit of a completed ERP project will require a Grant -
Adjustment to be presented to the SAB to either return to the State the part of the grant
apportionment that exceeded allowable project expenditures, or to recommend increasing
the apportionment to the extent allowable project expenditures exceeded the grant
apportionment.

Existing Regulatlon Section 1 859 326 authorizes audits of ERP project expenditures for

compliance with applicable program regulations. Time limits for commencing and

completing audits are set forth. Should an audit find authorized project expenditures were
less than the ERP Grant, LEAs must return over-appropriated funds to the State within 30
days. The proposed amendments increase this period to 60 days for LEAs to return over- -
appropriated funds “and make other conforming wordlng changes.

Existing Regulatlon Section 1859 328 specifies the permissible uses of the ERP Grant funds
and that LEAs must comply with listed State School Deferred Maintenance Program funding
requirements. The proposed amendments specify that LEAs must comply with the listed
requirements upon submitting their Expenditure Report, Form SAB 61-04, and delete the
restriction that ERP funding may only be reimbursement for funds already expended by LEAs.

Existing Regulation Section 1859.329 permits a LEA to withdraw, revise, and resubmit its
Form SAB 61-03 before the project receives an apportionment from the SAB. The ,
resubmitted application receives a new, later processing date from the OPSC. Revising
the Form SAB 61-03 after SAB approval of a project apportionment cannot authorize

-additional funding for the prOJect The proposed amendments allow LEAs to submit Form
‘SAB 61-04, after the SAB Grant Apportionment, to request addltlonal authorized project

costs Wthh exceeded those on the Form SAB 61-03.

Proposed adoption of Regulation Section 1859.330 specifies time limits for LEAs which
receive ERP Grants to complete the project and submit the Form SAB 61-04, Expenditure
Report, to the OPSC. The time limit is 12 months from the Grant apportionment if review
and approval from the Division of the State Architect (DSA) is not required, and 18 months
from the Grant apportionment if review and approval from the DSA is required.
Apportionments will be rescinded for failure to meet these time limits, but rescinded
projects may be re-filed if still eligible at the time of re-filing. :

Existing Form SAB 61-03, Application for Reimbursement and Expenditure Report, is
required to be submitted by LEAs to apply for ERP funding for repair and replacement
costs. The LEA representative must sign certifications of correct information, program
compliance, and Public Contract Code compliance. The proposed amendments rename
the form “Grant Request,” revise the narrative and data fields to accommodate either grant -
or reimbursement funding requests, delete expenditure reporting, and reduce the form

from five to three pages.




Proposed adoption of Form SAB 61-04, Expenditure Report (New 01/07), is submitted by
LEAs to report expenditures under the ERP that support the grant previously received.
‘The proposed form lists supporting documents which the applicant should retain on file
and which may be requested upon a close-out audit by the OPSC. The proposed form
also sets forth certifications of compliance with law and regulations to WhICh the applicant's
representative must sign.

Mandate on Local Agencies or School Districts

The Executive Officer of the SAB has determined that the proposed regulations do not
~impose a mandate or a mandate requiring reimbursement by the State pursuant to Part
7 (commencing with Section 17500) of Division 4 of the Government Code. It will not
‘require local agencies or school districts to incur additional costs in order to comply with

the proposed regulat!ons

Cost Estimate

The Executive Officer of the SAB has assessed the potential for significant adverse
economic impact that might result from the proposed regulatory actions and it has been

determined that

e There will be no costs or savings to the State.

» There will be no non-discretionary costs or savings to local agenCIes

o There will be no costs to school districts except for the required district
contribution toward each project as stipulated in statute.

e There will be no costs or savings in federal funding to the State.

Téchnical Documents Relied Upon -

" The State Allocation Board s Action item, dated January 24, 2007, entitied “Assembly Bill 607
Amendments to Emergency Repair Program Regulations.”




